I N THE SUPREME COURT OF FLORI DA

| NQUI RY CONCERNI NG A ) Suprene Court

JUDGE, NO. 02-487 ) Case No. SC03-1171

COMM SSI ON' S SUPPLEMENTAL BRI EF | N RESPONSE TO
MOTI ON IN LI M NE TO EXCLUDE EVI DENCE ON BEST EVI DENCE
GROUNDS

The issue raised by the Respondent’s Mtion in Limne
i s whether under Florida Statute 90.953(2) if a party
sinply raises a “genuine issue” as to the authenticity of a
docunent, the docunent cannot be admtted in evidence and
the trier of fact never hears or decides the issue of
aut henticity.

As the Chairman noted at the April 15, 2005 heari ng,
this entire case is about the authenticity of the *Hol der
paper”. If, after hearing all the evidence, the Hearing
Panel decides that the authenticity of the docunent has not
been proven by clear and convincing evi dence, the charges
shoul d be dism ssed. |f the evidence establishes the
authenticity of the docunent as the paper that Hol der
submtted to the Air War Col | ege, the Hearing Panel should

recommend that he be disciplined.



The Respondent quotes 8953.1 of Professor Erhardt’s
book on Florida Evidence (2004 Ed.) that “if there is a
genui ne question concerning the authenticity of a
duplicate, the duplicate is not adm ssible under section
90.953(2). Respondent, however, fails to call to the
Court’s attention the |ast sentence of the paragraph from

whi ch they quote Erhardt that “the original nust be offered

unl ess an adequate excuse for its non-production is

denonstrat ed under section 90.954.” (Enphasis added).

Speci al Counsel has acknow edged that there is a
genui ne issue as to the authenticity of the Hol der paper.
That is what the case is about. The Respondent has
repeatedly cited Special Counsel’s response to Request for
Adm ssions that the Comr ssion

“has no witness who can testify based on
per sonal know edge that the [Hol der Paper]
is an authentic copy of the actual paper

t hat Respondent submtted to the Air Wr
Coll ege in January 1998.”

(Respondent’s Suppl enental Menorandum p. 6).

The Respondent, however, has repeatedly failed to quote the
remai nder of that adm ssion
“that [the] circunmstantial evidence wll

establish by clear and convincing evi dence
that Exhibit ‘A [the Hol der paper] was not



fabricated, but is an authentic copy of the
actual paper the Respondent submtted to the
Air War College in January 1998.”
{Response to Request for Adm ssions, 116, filed 10/22/03).
The Respondent contends that according to Professor
Er hardt “a genui ne question of authenticity is raised when
t he opponent of adm ssion denies the docunent’s

authenticity.” (Supplenmental Menmorandum p. 5). |If this
were literally true, many cases woul d be deci ded sinply by
one party denying the authenticity of key docunents but, as
stated by Erhardt and ignored by the Respondent, when the
authenticity of a docunment is raised “the original must be
of fered unl ess an adequate excuse for its non-production is
denonstrated under section 90.954.”
Section 90. 954 provides:
“The original of a witing, recording, or
phot ograph is not required, except as
provided in 90.953, and other evidence of
its contents is adm ssi bl e when:
(1) all originals are lost or
destroyed, unless the proponent
| ost or destroyed themin bad
faith.”
The Respondent has adnmitted that he di scovered

sonetinme in 2001 that the original of his graded paper,

along with the faxed copy of the paper by Col onel Hoard,



was mssing. The original, therefore, is |lost and the
Respondent has not contended that the Comm ssion (its
Speci al Counsel) |ost or destroyed the docunents in bad

faith.



In |ITT Real Estate Equities, Inc. . Chandl er

| nsurance Agency, Inc., 617 So.2d 750 (Fla. 4'" DCA 1993),

the court said that authentication may be proved by

circunstantial evidence and quoted from MCorm ck, Evidence

§222 at 44 (4'" Ed. 1992) that “proof of any circunstances

which will support a finding that the witing is genuine
will suffice to authenticate the witing.” 617 So.2d at
751. Special Counsel, both in the original Response to

Motion in Limne Regarding the Best Evidence Rule and at
the hearing on April 15, 2005, set forth a general
description of the circunstantial evidence establishing the
authenticity of the Hol der paper.

In State v. Love, 691 So.2d 620 (Fla. 5'" DCA 1997),

the trial court in a pretrial order suppressed a letter

purportedly witten by t he def endant cont ai ni ng
incrimnating adm ssions. The Court of Appeal, after
considering the circunstanti al evidence as to the

authenticity of the letter, held that the trial court erred
in concluding that the State had failed to establish a
prima facie showi ng of authenticity. The sinple denial by
the defendant that he had not witten the letter did not,

as suggested by the Respondent, end the inquiry. The



District Court noted that “in order to set forth a prim

facie case of authenticity, the proponent of the evidence

can utilize both direct and circunstantial evidence.” (691
So.2d 622). The Court then said that

“the state argues that the final decision
regardi ng genuineness is within the province
of the jury and that the trial «court’s
responsibility nmust end with t he
determ nation whether the facts support a
finding of authenticity. W agree.”

691 So.2d 591-622.
The Respondent <cites two cases in support of his

position, Osswald v. Anderson, 49 Cal. App. 4'" 812, 57 Cal

Rptr.2d 23 (Cal. App. 1996), and United States v. Haddock

956 F.2d 1534 (10'" Cir. 1992). In Osswald, a party offered
a photocopy of a quitclaim deed, but presented no evidence
of a search for the original deed either at the Recorder’s
Ofice or in the personal files of the parties who nade the
deed from thenselves to thenselves as trustees. In
addition, a copy was not in the file of the attorney who
prepared the deed and neither the attorney nor the party
offering the deed could explain why it was not. Counsel
did not know where he got the copy and did not produce it

until a few days before trial. On these facts, the court



held that the proponent of the deed did not carry his
burden of showi ng the authenticity of the copy of the deed.
I n Haddock, the defendant proffered photocopies of six bank
docunents supporting his defense. The trial judge did not
admt them in evidence. The Circuit Court affirnmed noting
it was not an abuse of discretion to not admt them
because, except for the defendant no one, including in sone
cases persons who allegedly typed the docunent and persons
to whom the original allegedly was sent, was famliar wth
the contents of the photocopies. Wtnesses testified that
sever al of the docunents bore  markings, i ncl udi ng
statenents that did not conport wth simlar docunents
prepared in the ordinary course of the business of the
bank. In this case, the circunstantial evidence does
establish a prima facie case for the authenticity of the

Hol der paper and under the Florida case of Love v. State

supr a, t he Heari ng Panel shoul d make t he final
determ nation as to whether the facts support a finding of

aut henticity.
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